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OFFICE OF LEGAL COUNSEL
3099 East Washington Avenue
Post Office Box 7925

Madison, Wisconsin 53707.7925
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Jim Doyie
Govemor

Matthew J. Frank
Secremwry . . Writer’s Direct Line: (508) 240-5035
State of Wisconsin Fux: (608) 240.3306

Department of Corrections

October 2, 2006

Eric Rainbolt
457 Thomas St.
Fond du Lac, W! 54935-3154

Dear Mr. Rainboit:

This letter is in response to your correspondence to Secretary Frank, wherein pursuant
to Sec 227.41(1) stats.. you petitioned the Department of Corrections to issue a
declaratory ruling regarding the applicability of Sec. 301 46(2m)(am) stats., to you and
the specific facts in your case. Sec. 227 41(1) stats , states in pertinerit part, “Any
agency may, on petition by any interested person, issue a declaratory ruling with
respect to the applicability to any person, property or state of facts of any rule or statute
enforced by it.” The issuance of such a ruling is clearly permissive rather than
mandatory. Please be advised that it is not the practice of the Department to issue
declaratory rulings to persons in its custody or under its supervision and accordingly,
the Cepartment respectfully declines to do so in this instance.

o
- .\l

=
Kevin Potter

Chief Legal Counsel
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Exrigr

released from prisen or mental health institution. This notification is called a Special Bulletin
Notification.

SPECIAL BULLETIN NOTIFICATION (SBN)

Wisconsin law does not require special notification for all offenders released from prison or
institutions. The SBN is intended to highlight those cases which pose a significant risk to the
community.

Criteria: A SBN is issued for offenders who mest any of the following criteria:

* Committed under Chapter 980-—Sexually Violent Person and scheduled to be placed I 0‘!:«035 of
in the community under supervised release e 509%
pof ‘;o'f\%
* Two Strike Cases—Convicted of a sex offense, as defined by cripfes requiring
registration, on two or more separate occasicons (scparate court case numbers). A
previous conviction can include a conviction fiom erother state that is comparable to a
Wisconsin crime requiring registration. Offenses/dispositions which do not count as a
strike include the following list:

» Juvenile adjudications
* Read-ins |
» Convictions that have been reversed, set aside, vacated, or pardoned

* ECRB Yes Cases—Cases reviewed by the End of Conflnement Review Board
(ECRB) and referred for a Special Purpose Evaluation (SPE) to determine if
commitment under Chapter 980 is warranted. Regardless of the results of the evaluation,
a SBN will be issued prior to the release of these offenders.

¢+ Discretionary—Discretion is provided to DOC and DHFS in determining if an SBN is
warranted for those cases not requiring mandatory bulletins.

[f an offender is identified as an SBN case, this designation will continue throughout any and all
peniods of supervision/custody by DOC.

Preparation and Dissemination: The SBN is prepared and disseminated as follows:

¢ The DOC Bureau of Offender Programs (BOP) is responsible for preparing the SBN
when an offender is released from prison to the community, to a detainer, or to
confinement in a DHFS mental health institution pending 980 proceedings. The assigned
agent is to prepare a SBN Release Plan to provide information necessary for construction

of the SBN. Refer to Appendix Administrative Directive 98-4 which includes a format for
completing this plan.

sMA pEPT of CRRRECTIOWS cloH AANUAT
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JUN-19~-20B2 14:45 FROM:GRAPHIC CENTER INC 928 921 7727 TO: 16882663560 P.4

February 18, 2008

Eric S. Rainbolt
P.O. Box 147
Fox Lake, Wisconsin 53933-0147

Richard Raemisch, Secretary

Kathryn Anderson, Chief Legal Counsel
Department of Corrections

P.C. Box 7925

Madison, Wisconsin 53707-7925

Re: Request for Secretary's investigstion and final decision

Dear Secretary Raemisch and Chief Anderson:

Department employees have taken action upon me that I believe conflicts
with state law. 1 do not believe that you, Secretary Raemisch and Chief
Anderson, are aware of this, or I am sure you would have corrected it already.
I hereby give notice of and respectfully request the 3ecretary's investigation
and final decision concerning the facts, law and Department action set forth
herein.

FACTS. It was for violations of §948.02 "between 6-2-89 & 7-26-89" (et. 1)
and "between 8-8-89 & 8-11-89" (ct. 4) and 'on or about 8~11-89" (ct. 5) that
I was arrested on 5-18-90 and appeared in Fond du Lac Co. Case No. 90-CF-114,
One month after my arrest, count 5 was trasnferred out to Grant County's
jurisdiction (June 1990) and assigned Case No. 90-CR-177. Both cases concern
the same victim; there was only one arrest; I was 18. On 4~29-91 and 5-29-91
I was convicted and sentenced in 90-CF-114 and 90-CR-177, respectively, for the
1989 offenses.

ACTION. On 11-23-03, the Department applied §301.46(2m)(am) to both 1990
court case numbers and ordered a Special Bulletin Notice (SBN). According to
page 10 of the Department's Sex Offender Registration and Community Notification
Manual (2005) (herein "S.0. Manual," and attached), '"Wisconsin law does not
require special notification for all offenders released from prison or
institutions. The SBN is intended to highlight those cases which pose a
significant risk to the community.” I challenged this action in writing to the
Department. On 5-18-04 and 6-2-04 Sally Tess responded that this SBN action is
"mandatory," "not subject to discretion,” and "not affected by mitigating
documentation” under that law.

LAW. Please see the attached copy of the S.0. Manual, p. 10, where the
Department has interpreted §301.46(2m§(am) as follows: ''Criteria: A SBN is
issued for offenders who meet any of the following criteria: *%* ‘Two Strike
Cases— Convicted of a sex offense, as defined by crimes requirin registration,
on two or more separate occasions (separate court case numbers).'’ In 1990 I
appeared before the court as an 18 year old, first-time offender, with one
errest and one victim from 1989. Thirteen years later, the Department
determined that these exact facts made me a 2-strike, repeat SBN sex offender
whose “previous criminal history places him in a classification level which
reflects the potential to reoffend." Please see form DOC-1748 re: SBN #123%.

Page 1 of 5
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Also, please see the S.0. Manual, p. 10, where the Department has published its
intention to attach this classification for life when it stated: "If an offender
is identified as an SBN case, this designation will continue throughout any and
all periods cf supervision/custody by DOC." Given this declaration, an inquiry
into this "previous criminal history" that mandates the Department's SBN action
upon me is reasonable, fair, and warranted.

PREVIOUS CRIMINAL HISTORY. Within the documents of SBN #1234, et al., the
Department has established and settled the following facts concerning me:

Form DOC-2143  "PRIOR RECORD" "Juvenile Record: None"
"adult Record: None''

Form DOC~1790  "'OFFENDER HISTORY" Section 6 - "All known sex offenses
occurred within one 3-month
period of time."

Section 7 - "Only one known sex
offense victim."

Yet the Department has publicly declared through its distribution of form
DOC-1748 and related documents to law enforcement, Senator Carol Roessler, the
Fond du Lac City Council, media, and others, that these facts describe a
2-strike, repeat SBN sex offender whose Yprevious criminal history Places him
in a classification level which reflects the potential to reoffend.' Again,
the Department has established ard settled that I have no prior recorde

not for anything—and yet simultaneously tells the public and the police
department making the notification level determination that the SBN before
their eyes is for a prior sex offense history that the Department has said
elsevhere in their same SBN that I do not have. This is not fair to me and
not fair to the public who is being troubled by these assertions.

SEPARATE OCCASIORS. The Department lacks authority for its "'separate
court case numbers'' interpretation of §301.46(2m)(am); there is no support
by rule (§301.45(8)), case law, or statute. This published interpretation
becomes the Department's written admission corcerning the statute's ambiguity
under the current view, at least according to this state's high courts.
"'Separate occasions' for felonies has already been statutorily defined for the
Department by the legislature as a comviction date prior to a new violation
date. Under this, I have no "separate occasions." I knew the Secretary and
Office of Legal Counsel could not be aware of these facts when I came across
the Department’s favorable ruling in State v. Schwarz (2004-05).

"We will not read into the statute language that the legislature did not
put in. One of the maxims of statutory construction is that courts should not
add words to a statute to give it a certain meaning. Such an action is a
clear sign that the statutory language, as written, is ambiguous." Schwarz,
2005 WI 34, 120. '"We agree with the DOC that the proper methodology is to
examine the legislative history and case law ¥ % and the interplay among
several [] statutes." Id. @ 921. "A general rule of statutory interpretation
is that statutes dealing with the same subject matter should be read
together and harmonized."” 1Id. @ %27. 'Where two statutes relate to the same
subject matter, the specific statute controls the general statute."

2004 WI App 136, 115. In many ways I am simply re-presenting a position
already adopted by the Department and the Supreme Court. Here $939.62(2m)(b)
and §973.0135(1)(a) are both specific in explaining just how to "separate"
the felony "occasions.” Wis.Stet. §301.46(2m)(am) is general in explaining

Page 2 of S
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the action to take once the "o.casions" have been separated. In explaining
just how to separate the felony occasions, the legislature could not have

intended that some other method of separation be utilized, especially when
it employed the same "occasions" language.

UNDER THE COURTS. Every incident %count) under any one or more court
case munbers is interpreted as a separate conviction and is therefore a
"separate occasion" under State v, Wittrock, 119 Wis.2d 664 (1984) and ‘

State v. Hopkins, 168 Wis.2d 802 (1992). In this view, "separate occasions'
may not be defined as ''separate court case numbers" since ome court case number
may contain multiple sex offense incidents (counts). A review of CCAP
(weeca.wicourts.gov) confirms they usually do. But the Department has already
determined that legislative intent does not allow for a construction of
§301.46(2m)(am)'s "separate occasions" under the SEN fllodgates of Wittrock and
Hopkins. However, every agency must conform precisely to the statutes from
which it derives its power. Trojan v. Bd. of Regents, 128 Wis.2d 270, 274-75
(CA 1985); Grogan v. PSC, 109 Wis.2d 75, 81 (CA 1982).

UNDER THE STATUTES. There is a family of post Wittrock and Hopkins
""'separate occasions" legislation that specifically contemplates felonies that
include sex offenses; these use distinct and specific language to determwine a
"separate occasion" for the invocation of their provisions. Wis. Stat.
$301.46(2m)(am) limits the Department's authority to order an SBN to the
circumstances of ''separate occasions" specified in the statute. This statute
can be properly harmonized with §939.62(2m)(b)* and with §973.0135(1)(2)*, ard
thereby give effect to its leading idea and purpose, using the legislature's
intent from the legislature's own language.

Two specific and different methods For separating occasions are used by
legislature. Wittrock and Hopkins defined '"'separate occasions' for misdemearors
under §939.62. The later expressions of law——gg39.62(2m)(b), §973.0135(1)(a),
and §301.46(2m)(am)~all cover the same subject matter, i.e. the special
considerations given to repeat felony offenders, including felony sex offenses.
Under the illumination of the Wittrock and Hopkins decisions, the legislature
chose for both §939.62(2m)(b) and §973.0135(1 (a) to employ a distinctly
different and specific device to determine "separate occasions' for felonies.

The "sericus sex offense" of §939.62(2m)(a) and the “serious felony"” of A
§973.0135(1)(b) include the sex offenses listed at §301.46(1)(b) and §301.45(1d)(b)
and therefore beer a direct relationship to each other. The felony "occasions'

at issue therein are separated by a specific separation method within the statutes,
and are separated differently than the misdemeanor "occasions' under §939.62
according to Wittrock amd Hopkins., Since these different methods also co-exist
within the same statute ($939.62), one can infer that the legislature was sware of
the different denotations and the specific effects of each, and intended those
words to have their precise meanings for felonies. These specific statutes
clearly define just who is a prior felony offender and just what makes an

occasion "'separate'': a conviction date that preceds a new violation date. These
specific, defining statutes relate to the same subject matter as the ''separate
occasiong' under §301.46(2m)(am), for they all include the felony sex offenses

at issue therein. And again, the specific, defining stuatute controls the

general cne. Schwarz, 2004 WI App 136, 115.

1) §939.62(2m)(b) ™. ...has been convicted of a serious felony on 2 or m ore
Separate occasions at any time preceding the [3rd] serious felony," and, "2. ...
has been convicted of a serious child sexual assault on at least one occasion

at any time preceding the date of violation of the serious child sexual assault.”
2) §973.0135(1)(a) ""prior offender means. .. the person has been convicted of a
serious felony on at least one separate occasion at any time preceding the
serious felony for which he or she is being sentenced.”

Page 3 of 5
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I have asked for this to be fixed and Department employee Sally Tess
informed me that the imposition of the repeater SBN for separate court case
numbers from 1989 that concern the same victim,under §301.46(2m)(am) was and
is "mandatory," "not subject to discretion,'" and "not affected by mitigating
documentation." And, "If an offender is identified as an SBN case, this
designation will continue throughout any and all periods of supervision/custody
by DOC [for life]." S.0. Manual, p. 10. These taken together mean the
Department would impose and publicly publish a lifetime "special danger"
classification status upon me and others with no opportunity for review——
with no remedy, even if the classification is wrong. For the Department to
take any action upon me without providing a remedy for a possible wrong can
only mean either that the Department is never wrong, or that the Department
would willingly allow someone to be injured by its action. I'm not trying to
be smart here, it's just the conclusion I'm left with. I would hope, and
choose to believe, that the Secretary and Office of Legal Counsel would find
both of these positions unacceptable, and are interested in correcting any
wrong action the Department's employees may have taken. All people are prone
to mistakes, and good government will fix them.

CONCLUSION. My crimes occurred in 1989; I was charged in 1990, convicted
and sentenced in 1991. I have no other, subsequent felonies or sex offenses.
The application of §301.46(2m)(am) to these 1989 facts occurred in 2003. These
same facts and concerns have already been across the desks of the Bureau of
Offender Programs (BOP) and the Sex Offender Registration Program (SORP) who
have asserted in writing that they have no discretion in the matter, whatsoever,
but a request for the Department's discretionary action was not made by me.
That is the reason why I respectfully ask for a final review and determination
of this matter by the Department Secretary and Office of Legal Counsel. I seek
the Department's recognition that the facts surrounding 90-CF-114 and 90-CR-177
together are properly seen as only one occasion (one strike) and that
§301.46(2m)(am) does not apply to me, for the foregoing reasonms.

I thank you in advance for your assistance in this matter. I respectfully
request your response within 15 days and I look forward to your reply.

Sincerely,

Eric S. Rainbolt

att: DOC-Sex Offender Registration and Community Notification Manual (2005), p. 10

o] file

Page 5 of 5
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Mailing Address

Jim Doyle
Governor 3099 E. Washington Av
Post Office Box 7925

Rick Raemisch ; Madison, W1 53707-79

Secretary . . Telephone (608) 240-50
State of Wisconsin Fax  (608)240-331

Department of Corrections
March 3, 2008

Mr. Eric S. Rainbolt
P.O. Box 147
Fox Lake, Wisconsin 53933-0147

Re: Your letter dated February 18, 2008
Dear Mr. Rainbolt:

I am responding to your letter dated February 18, 2008 to Secretary Rick Raemisch regarding
Special Bulletin Notifications. You admit that you have been convicted on more than one
occasion of sexual assaults. Therefore, DOC’s previous responses to you that it is required to
issue Special Bulletin Notifications about you are correct. DOC’s previous responses to you that
it has no discretion, but must issue Special Bulletin Notifications about you, are also correct.

The cases you cited do not discuss Special Bulletin Notifications, but discuss when separate
counts may be properly joined for purposes of criminal proceedings. Also, many of the cases you
cited were unpublished decisions, so may not be cited as precedent.

If you have any questions or concerns, feel free to write or call me at (608) 240-5014.

Sincerely,

Deborah Rychlowski
Attorney

cc: Office of the Secretary
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March 25, 2008

Eric S. Rainbolt
P.0. Box 147
Fox Lake, WI 53933-0147

Secretary Rick Raemisch

c/o Atty. Deborah Rychlowski
Department of Correcticns
P.0. Box 7925

Madison, WI 537C7-7925

Re: Your respbﬁse dated March 3, 2008

Dear Secretary Raemisch/Ms. Rychlcwski:

I am in receipt of your letter dated March 3, 2008 wherein you responded to
wmy February, 2008 letter concerning Special Bulletin Notifications (sBis)

on behalf of Secretary Raemisch. Unfortunately, your response was based on a
wistaken understanding of the law at issue and & misreading of my criginal
correspordence. I respectfully redirect you to the language of the law at
issue and, as the Secretary's designee on this matter, I present the following
to you for the Secretary's and the Department's official position.

You previously stated on behalf of Secretary Raemisch:

You admit that you have been comvicted on more than ope occasion of
sexual assaults. Therefore, DOC's previous responses to you that it is
required to issue Special Bulletin Notifications about you are correct.

Your assertion that I have made any such admission is hereby denied. Being
ovicted on more than one occasion of sexual assaults' does not require the
DOC to issue an SBN, but separate occasions does.

Sec. 301.46(2m){am) authorizes the DOC to issue an SBN upon evidence that I have
"on 2 or more gseparate occasions been convicted...for a sex offense." In 199,
the legislature established that '"'separate occasions' for felomies occurs where
there is a prior conviction date (old occasion) and a subsequent offense date
(new, separate occasion). See Wis. Stats. §973.0135(1)(a)e?defining "prior
offender') and §939.62(2m) (defining repeat felony offenders). In 1996, the
legislature decided and declared that '"separate occasions' for sex offenders
should now incur an SBN under §301.46(2m)(am). Both §973.0135(1)(a) and
§939.62(2m) consider and reject my 1989 $948.02 violations as '"separate
occasions" by definition. These statutes all consider the same subject of
felony "separate occasions;' there is no reason why these statutes should not
be read together and harmonized, with the specific statute [§973.0135(1)(a)

and §939.62(2m)] controlling the general statute [§301.46(2m)(am)]. The DOC
"has no other method to "separate occasions' that possesses greater authority
than the statutory language cited above.
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My first sex offense conviction occurred on April 29, 1991 in Fond du Lac Co.
Case No. 90-CF-114. The DOC has no evidence that I have committed a new sex
offense after that date. Grant County Case No. 90-CR-177 (DOC's 2nd strike)
may have a conviction date of May 29, 1991 (30 days after 90-CF-114) but the
offense occurred earlier "on or about 8-11-89." See the respective JOCs.
Again, the legislature has been quite clear that '"'separate occasions' occur
for felonies where there is a prior conviction date and a later, new offense
date; these felonies inciude my §948.02 violations.

Having no evidence that I have committed a new sex offense after my first
conviction on April 29, 1991, the DOC has failed to establish for SBN purposes
that there are any "'separate occasions' according to law. The DOC has cited
no authority by which it has separated the "occasions' under §301:146(2m)(am)
and reached its 2-strike conclusion; but I have Provided‘you;sith”gyeat
authority--the legislature's own words—on what ' ate occasions" are and
how to separate them [as described in §973.0135(1)(a) and §939.62(2m)]. 1In

the absence of greater authority, the DOC has not shown that 904CF-114 and
G0-CR-177 are "separate according to law. Therefore, the conditions of
§301.46(2m)(am) have not been met, and the DOC's impositioniof thése SBN

provisions upon me is without basis and in violation of law and my rights
uinder the same. : PR

On Februery 13, 2008, the COC gave me notice that it intends ﬁp issue an SBN
concerning my release from prison on April 22, 2008. I respectfully insist
that the DCC fully establish its right to issue this 2-strike SEN under
$201.46¢{2m){am) concerving me, in a timely and meaningful manner:(i.e., before
the S3M is issued), or cease and desist from any end all SBN activities
concerning me. Please provide the following in support: S

(1) The DOC's official interpretation of "separate occasions' under §301.46(2m)(am)
and its lawful source. (2) How the DCC applies the §301.46(2m)(am) '‘separate
occasions'" language to me. (3; Why the “'separate occasions' language of
§973.0135{l)(a§ and §939.52(2m) must be rejected as an inferlor interpretation

of the "separate occasions' in §301.46{2m)(am). (&) Provide both the exact
methed and authority by which the DCC separates "eccasions'' under $301.46(2m)(am).
(5) In light of the foregoing, please provide the authority and basis for the
DOC's assertion cn SBN form DOC-1748 that ''previous criminal history. pluces him
in a classification lavel which reflects the potential to reoffend.” . (6) Please
identify by case number, cffense date, and conviction date the “previous .
criminal history"—the present criminal offense and the previous criminal-offense
referred to in SBN form DGC-1743 that supports this statement. (7) Will the

DOC accept and bear a §227.41 Petition for Daclaratery Ruling op this matter

from me? (8) Will the DOC suspend any and all SEN activities until this matter
is fully dealt with? Please answer all eight questions, veferring to them by
“their number. Thank you.

Thank you for your attention to this matter. Given the limited timeframe, I
respectfully request a response within 10 days. I look forward to your reply.

Sincerely,
Eric S. Rainbolt

¢: Senator Carol Roessler
file
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Mailing Address

Jim Doyle
Governor 3099 E. Washington Av
Post Office Box 7925

Rick Raemisch Madison, WI 53707-79

Secretary . . Telephone (608) 240-50
State of Wisconsin Fax  (608)240-33

Department of Corrections
April 3, 2008

Mr. Eric S. Rainbolt
P.O. Box 147
Fox Lake, Wisconsin 53933-0147

Re: Your letter dated March 25, 2008
Dear Mr. Rainbolt:

I am responding to your letter dated March 25, 2008 to Secretary Rick Raemisch, in care of
myself, regarding Special Bulletin Notifications. You admit that you were convicted of sexual
assault in case no. 1990CF000114 in Fond du Lac County. You admit that you were convicted of
sexual assault in case no. 90-CR-177 on May 29, 1991 in Grant County. The DOC has
determined that you have, on two or more separate occasions, been convicted of sexual assault.
Therefore, DOC’s previous responses to you that it is required to issue Special Bulletin
Notifications about you are correct. DOC’s previous responses to you that it has no discretion,
but must issue Special Bulletin Notifications about you, are also correct.

The statutes you cite concern presumptive mandatory release statutes and when one may be
charged as a repeat offender. Those statutes are not relevant to SBN notices.

As far as your request for a declaratory ruling under Sec. 227.41 Wis. Stats., please be advised
that this section does not provide a method for review of a determination already made by an
agency, but only a method for requesting an agency to make a determination. See Aiello v.
Litscher, 104 Fed. Supp. 2d 1124 (2001). DOC has already determined that it has to issue an
SBN in your situation. Thus, DOC will not entertain your request for a declaratory ruling.

If you have any questions or concerns, feel free to write or call me at (608) 240-5014.
Sincerely,

Deborah Rychlowski Q%c’/
Attorney



April 4, 2008

Eric S. Rainbolt
P.0. Box 147
Fox Lake, Wisconsin 53933-0147

Secretary Raemisch

Department of Corrections

P.0. Box 7925

Madison, Wisconsin 53707-7925

Re: 2/18/08 letter; 3/3/08 response; 3/25/08 redirect letter

Dear Secretary Raemisch:

On March 25, 2008 I sent you the attached letter in care of your previous
designee, Ms. Deborah Rychlowski. That letter addresses the "two strike"
§301.46(2m)(am) Special Bulletin Notice (SBN) your Department (DOC) is issuing
concerning my release from prison on April 22, 2008. That letter asserts that
the conditions of $§301.46(2m)(am) have not been satisfied by my fact situation
and that that law has not authorized the DOC to issue the SBN. Please review
the attached letter for my entire position on the matter.

In addition, please consider the following:

See State v. Radke, 2003 WI 7, where the Supreme Court declared:
The "two strikes" law [applies]...when an offense is committed by a
person with a particular criminal history. (P25)
LTJhe ""two strikes law" is...for those offenders who demonstrate that
they have not been sufficiently deterred by their first conviction. (P28)
The “"two strikes” law focuses on crimes of sexual conduct that victimize
children who have already been comvicted of a similar crime. (P30)

Please review your Department's own SBN and 'two strike' publications for they
functionally equate the words '"occasion" and "strike"; I have shown and
established the same in my previous letters to the DOC. The DOC has declared and
held that Case Nos. 90-CF-114 and Y0-CR-177 are two occasions and two strikes.
But Y0-CF-114 and 90-CR-177 are not the 'separate occasions' required by law.
Your Department has declared that these cases constitute two "strikes” but they

don't fit within the law that created and defined "two strikes" at 3939.62(Zm).
I am not even a '‘prior otfender” as defined in 3973.0135(1)(a)—a law with

similar "occasions” language. And the Supreme Court thrice explained in
Radke, id., that two strikes involve a prior conviction and a new offense on a
later date. My facts absolutely do not fit this description.
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Your Department is in the process of issuing a two strike SBN concerning me.
The conditions tor this SBN have not been met; your Department is not
authorized by law to issue this two strike SBN for 90-CF-114 and 90-CR-177
because those cases do not fit the two strikes law (3939.62(2m)), and they
are not the ''separate occasions’ required by law. The DOC has no evidence

of any sex ottense committed by me after my tirst arrest on May 18, 1990, or
after my first conviction on April 29, 1991, The DOC has disclosed no
authority by which it determines "separate occasions". I have provided your
Department with numerous legislative Acts, dates, statutes, and Supreme Court
case law that all clearly explain that “two strikes"” and ''separate occasions’
reter to a prior conviction and a new, subsequent sex offense, and have also
clearly shown that this does not apply to my.

Again, I respectfully renew my request in my March 25, 2008 letter and its
eight points and insist as a matter of law that your Department disclose and
prove the authority by which the DOC has determined ‘'separate occasions'

(not just “occasions' as in the 3/3/08 response, but separate "occasions'') and
two "strikes" that is lawfully superior to that which has been presented to you
in my 2/18/08, 3/25/08 and present letters to you, or, in the absence of this
proper authority, that your Department cease and desist from all of your two
strike SBN activities concerning me and retake any and all SBN documents that

have been disseminated outside of the Department.

Thank you for your attention to this matter. I respectfully request your
immediate response to this matter as failure to act timely on the Department's
behalf may cause a violation of state law and in the process cause me
irreparable harm. I look forward to your reply.

Sincerely,

Eric S. Rainbolt

c: file
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June 20, 200&

Ecic S, Rainbolt
Ys7 Thomas Streef
Fond du lac W SY735

Sen. Lob Tauch

ATTA . Ms. Sarab Barr\f
State CL/O/"/DIJ Koom 118 South
Po Box 7883

Madison, W 53707-7882

Ke: b-16-08 conversation ; 6-17-98 Sailed fax FransmisSion
fond du (e Co. Case Ao, 90-CF—//‘{/' GranT G Case do. 90-CR-177

D@N Mc‘ Barr»’)

Enclosed Ple.ase Lind tHhe reMaining 7Paje§‘ of the
"Ex)( +rans mirson tHet failed on &-19-08. "l/ojo,ﬁ«er/ 'mch/oli;j
Fhe cower page, they should number 14 pages. (Ref: F;N,F.,_)
/7’/50 enclosed ;s the respense L rececved from Aop/ Towonsead
on ths mattec. (hike L a//)recia'fe hes efforts  hus
fe Sponge faled 7['9 address m~/ feason o r caﬂ"/‘acz’f/ﬂj
/gj[}/a'/‘o."f or o consider the reason LJ}\Y §30/~"/(’@"‘>@”‘)
LA s Cfeafea(,

4§ 300 Yo (dr)am) Specinl Balletin Mlotice (seu)
1S a .:lramaﬁl’"c and g/oe’c/‘a/ o(ec/a.ra‘f/}:’n OF/@ub/fC‘ o{aﬂje,r?
17 aSua”«f ‘N Ua/da S hﬁ[r'/)ro’ﬁ//a 71/) r‘clc:(}o/ /)ea»’fpa/le,fj
and ioternef Mess‘a]as o he Communi'ty. A /Y/eara/é/
with no prioc record (me in /?X‘?) /< Ae,‘nj class Fred
under thes Jacw wilh ch. Q?O/Qreala'fars and the n sane,
because L crossed a county [ines an /8 sear old toith
cf'xﬂc‘f/y +he Same facts tdhe did ,M Cross a coun‘h/ Lne.
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;a/ou/d not be so classified and J‘ué'ecf?zc/ Yo an SBRAl.
A 70 year old man with Q00 counts of sexval assault
,\Sfjanm‘nj 20 years would ANoT have this VSCPO-FCL{“&
fOCcas.‘or\s“ SBA \aw aﬂoh‘co{ +o h;m, f a\l Q00
_’COu!\*S Were under one COurT CasSe number; accordaﬁ
"}D the DoC's stated in“‘a(()reTaJn‘on of +that |acwo
250 No Mat\da“‘or\{ SBN or dhe old man with QO counte
?ar\ol 0n|\1 one case numbher. Undar ‘Hf\e Same Scenaa‘o)
§i€ the old man l/\aol Off:eno(eo( W) ‘fwo counties and wus
gaSSijned ~+wo COurT Case r\um\oers, he would NnNow
\’)e jwe,f\ % Mal\o(odﬁ)m{ SB/\.L But Q‘F *H'\e, ()(«9Q Mman
consolidated those cases under one r\um‘def} Hhad man
é(/do‘*\d Ffeceve NO W\ana(a.*ﬁ(ﬁ SR accord1\hj “f-o‘H\Q.
DQPOJTMQ/\T' of Corrections — ovne case numbesr aja:n.
| A person w.th ne /)rfar record ofFends in
fwo coun#fcf and ﬁmfpersm /S S/OecfaM/ clasiitied
on fhe DoC wﬁ% /)reo(m‘-ars and the '‘nsane gr a
/Vm/la(afaru/ SBn O‘F/oub/fc a(a/ljer’ — Jor [ fe.
But F fhat ofFender has remained within one
%Cou/)‘fy/ or has copsolidated several case aumbers
under § 97112 +he DOC states thal +the /ej,‘;/av‘ure.
‘ntended Fhat *fhé_?éJ‘uﬂ‘.Sv(l‘C“f/bﬂa/ particulars (,/f‘s/o/ay
A /Oub/fc O(anjef ffmf odld mandate an SAA vnder
the la). £ ither +the /ej}s/afufe did ‘ntead the /pué)/fc
ﬂdaﬂjer SAN o /)mje on aJ‘ur,"So({cf/‘onal /SSue, and
(fs life fime agplicaton, or Jhe DOC's "case Aumber”
,‘n?‘er/arefa‘ffbn of 530/ ‘/b(a?m)(am)'s ”5e/>ara7‘e oceas.ons
/5 arb/"frary) Ca/o Fre /ovS, and violafes /ﬁj}g/ﬁf/vt /\n'fcn'f‘.
771:: br/njs the next ;ssSue.

NO RULE BY DOC, (N VislATied oF (AL, Sec. 301 46(%)
reguires* the DoC o pro mux\jcdo_ cules Ao Cacry out
i)rS (,\U(Jrjeg under sdosec. (&m}(&m}. The DoC's
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f”cace r\umber " inﬁ({ard'o&im and Po\;c\( CanCeran
}" SePo\rc&{t GCCQSfOnS\‘ undel §30'.'~Uo(3m)(am§ has no'f’
vbeen ()(‘Oﬁ‘\u\jahlci as & cule o VEO\a‘}?on cf §¢QQ7.IO()).

" The DoC May vadec 3 0137.’24) or the JCRAR may
ocder under & 227 2L (3)(b), the promulgation of
Hais DoC m’mrprdo&ion/'oohcx/ as an emergency cule
under § aa7. b (D (b)) b ut ‘o\ec\Se take ng-s‘ce, +hat
;“Hne cule would violate the eﬁ;a\ Pro“fec“‘«bn/#edfmen‘f
‘provision> of both $ aa7.10(3)ED and the consttstons,
as the scenarios on pajyes |- d;S‘P‘a‘T T wounld

‘ébe ceguired Jo File a formal comP\amT under §f997-3‘6(2)(<)
becaase Hhat rule would cause me 4o be +reated

nne v(ou“\( with Ythose persens ondec similar  CircumStances,
RQF. Tgwmeno( SujjeSTLecl in his YCS)DOf‘SQ. ‘ij
;I 0 +z> Cow(‘f) lou‘f I u:)ou\o( mx,(d/\ COCH/\QF Seak reSolv«{'fO/\
5 s mettec ot the lowest level ‘ooss}\ole. This
;mo\H’er Vs within +he scope and authority of the
TCRAR v act under at least 3 of the reasons
‘;kgﬁ S A27. 19 (’“‘D(J.)) &nc(ud«‘nj arb)+rarinessl
caPc.‘cIousneﬁ, and falwre o ComPL{ with lc?j‘is(aﬁve iptent:
| LEGISLATIVE TNTENT. IF Seems fo me +haf
+he /ejis/aﬁ(re, infended a Manda'for»/ SBM Sor
"‘Se/Jaﬁrafc vecasions  Ho sSswe under 30/ 4 @fﬂ)(am}
%r ‘Hr\ose oﬂ:mders w\\o meet the cridecia of the
‘?c\@n\{ F(Peodef stadute (2 and 3 "Strikes’ laws,
$939,6a J2m)) but were not SuLJ‘.chea( to ifs life—
~":m‘)r~igonmg(d" Prgvifioms $or hatever reason,

rﬁep‘ Townsend s (e sponse correctly noted Fhat $93%.6 L
does net confain a specific de®nition foc ”Separcd@
occ qs.‘ons“j but that definition is not necessary
~ Since .§7,3‘7.lm?(5?m\j’b)deﬁ/ clearlc/ contains the /éj;s latore S
’/Hffl?&é(//afo(eolvd& 4 //ﬁﬁfwfafe” occasions Hor 7(5/5.4;65
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‘H\g(g/ must be_ & New offm&e, da‘fe, ’H'wj' OCCUrs aﬁer
a Pcevious convietion date. This identifies « repecd'
SeX D‘H:Qf\o\e() and 4 ¢ this offender Who (st be
classified Wi th the ch. 980 Preoltﬂ‘ors and The .
nSane ‘?o( 7N Manolod‘ar\f Sen 4?0(‘ H:e, under
% 3001 .46 @Yo and liktime GPS '&rcxckin‘j voder
§ Solqg.
BO’Hf\ Rep. 773010562[\0( and fthe DoC (.SQC FA’(,
“o. 12, Q) declare That $929. La(am) s ndt celevant
% Mandatory SBNs under 8§ 30146 @) am), But f
it were tcue, that mac\oiodvr\, SBNs bear no re\od“ionship
‘{“D 'H’\Q TEPQ_(X’M,( S'*“ad‘uj“e, (§C75C’u(99@/"\]) A& 3 ‘sirike” ‘Qp\))}
then w\r\\( does the DoC re?er Jrv ((‘Tu)o Strike ,CO\Ses‘
in s official Pu\o\ICo&[on on manola*t)n( SBN s
(FAX 0.3) and have Ylanks Sor 15 stRIKE
af\o\ “2¥% STRIKE ) on SF:»rM DoC-1759 and other
™C forms and Fu‘o\ICo&Ions. T koow oF no other
such “stakes lan uaye Lrom the faw. The fanjuajo.
Sor "strikes  wag brought int Wisconsin law 5‘/
At of April 13, 1994, 1973 Wis. Act 28T, § 16,
:;0:93 Wis. laws 1096, The ‘anju\aje iS"Hw. some Jor
Y two strike” sex offenses oF 1997 wis. Act 326, §IS"
Which became law on July 15, (774 (/95 a side note,
_boﬂf\ ofF tHhese "steke” laws allow for the Coum‘mj of
,’Pri‘or.@“ buf the ”acf/ua‘"‘:‘nj“ §+r{ke must come of ter ﬂ,e_
laws effective date, in 1994 and 1118 respectively 5
my convichons were 30 days a{mﬁ in 199 o (987 aH;Q/\SeS>
LAW REVIEW. An anolysis of The “strikes”
’/QLJ as Ca/m(uC'/-Ca( éy 7%(; é'b,/S(ons,‘n Law /éev,‘eu al”
/995 wis. L. fev 733. ﬂf/o. 944 ' states: ” The jenem\’
ubjic has made clear Fo these leqis Jators +hat i a
defeadant already has been in ?ge criminal justice system
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gana( kas nof resPonAeJ ‘}0 +(ea+ManT) "H’)en Sacie}}\( oS
“H\a"' inmate (\o‘H\MJ further " And af/a, ‘777) n. é% Al
“As one staffer explained P me, fhe Jaw is des_ijncd’
T €X pose the (oorst of the worst " And it is Phis
worst of the wocst that the §30I.‘Ho(2m3(an~§ SBN law
s er“nrj 4 cateh. That is (,)W{ Fhose persons
described 1N ] mk.%b(oﬁm\(@_ﬂ:) are su\o'Jec“' also +o,
i’Mano\a&orx{ \;mc GPS +cack§nj vnder. § 30).48.
I was /& twas /789 there (as Onhf one. person My
Crime ]ﬁVO‘ULJ’,j\AST Awo counties. One count
no SBI\\) ne GPS. Two counties ® SBN and GPS foc Iife .
This wWhet ‘H’le "CaSe num\oerS“ i‘n*crprcfod?on of SeParane-
occasions’ resvlts 1n. T believe the IOC is wrong,
| SUPREME COURTS CONSTRUCTION. T%e |
DocC V\QS, dec\a,re,ol et T am a Two Steike CaSe..“,
See Dol letters and FAX, p-3- Please considec the
Q%\\owmj recen{'_ Case, State V. Radke/ Q03 WL 7 :
| P S - The ’ Feso S?‘/fkeS.““ [act Z;/»p//‘csj v L.)l'\e/z
an offense i's (ammfﬁed {07 a /oerjo/)
_.AQ"ﬂL.a. ar’f/cu/af criminal /m‘sﬁvm/“
P 28 - [Tjhé o strikes /ao‘/" )5 ... for those
offenders (ho demonstrate that ﬁveY have
ﬂOf beeﬂ SuFch/e/lf/nl deferred b\/ H)e-‘/’
,,.‘Z(’:LC.J coaviction.
P 30 - The “two strikes” [aw focuses on crimes
a‘f Se xum/ Cana/ucf ﬂ\af' Uc‘c‘f:mfze c/;:‘fa(fefl
w/to have u/reaal«, been convicted of a
 Simdar erime.
The JDoC says L oam a fwo strkes' cCase (see 54{/0‘3)
because of 0-~-CF-114 and 90- C/e~l77> but My
Loets do not §it Hhe “Huwo sirikes law. For the DOC
to use ‘specific steikes” language (FA)(,'/),g) for an SBM,
/%je, 5 oF e '




and o \Sfmu/faneoas/y asser’ +hat +he " steckes”

;((ePeof offender) law s “net celevant o SBA noﬁCeS)\\ (FA)(/f.IZ)
xs nonsense. and onb\esizeo.k. Manda+o(y SB&Ns 3
and |\ fedime 6GPS +r'ack503“wju5+ who is -

l§ 30\}\(0(&00(&(‘\\ +r\'ir\j 4o describe and reju\oﬁe,
‘Q nof  the d\;q&()*?ceo\dor‘s) the insane. (Mélﬁ)
Cand fepeoct offenders who meet the ceteria of
' $932. L2 (&m\(lﬂ 1. end 2. but were not charjeo(
With +Hhe same in their Ce_pzoj’ offense?

This is w\w I neeo{*\/our \qe\‘o, Ms. Sarrxf
the help of Sen. Tauch. Others with unwarcanted
SBNs becavse of “case numbers’ need it Hoo.

How much time and money has been and will

be Wasted repari(\ﬁ and o\iSS€M3ha+t‘n unneedea(
SBNs  (meds s, Cl.‘sfd\ou‘i‘ions, Po\?ca.l TV, radio, ne4u)SPaPer,e'f'c.)‘
and M-hour GPS +rac\dr\j — Jor l&?c@ based on
the DoC’s current intecpretation?

| Race bones. DOC was reguired Yo make

o cule s iF Aidnt. My attempts 4o addcess this issve
éS“‘(Q}:j\r\T and “(v ﬂne oi ni haue, me‘f w}ﬂf\ Shi?f‘*/‘\j Sands.
T believe §30\~"“p( m}(am\ s "seporote occasions
%applies Yo those whe meet §939.£o9\(5zn~3(lo)'3 criteriao—
| repeod’ offenders who have committed a new
Ccrime ofter havinj been a\rea&{ convicted. The
$OC s “case num\oer“ view IS ove,r~5}mP\\";i€0\ (1{\0\
‘aPP\?eS a |ifebime classification wne ua\\\( Yo PeoP\e,
With eimdar ciccumstances.  The 1atervention o¥
Sen. Jauch and the TCRAR (s requested for cules
and ‘es‘ss\oa“we over STDN' of DoC ‘m’fcrpce;fajh‘amg Hoat
fheyq May conSorm Yo \ej;“(w’n‘be intert. Thaak Jouk.
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JOHN TOWNSEND

STATE REPRESENTATIVE « 52ND DISTRICT

June 19, 2008

Eric Rainbolt
457 Thomas St
Fond du Lac, WI 54935

Dear Mr. Rainbolt:

Thank you for contacting my office to share your concerns about the Wisconsin Department of
Corrections’ decision to issue a special bulletin notification about you. I appreciate hearing from you.

As you know, section 301.46(2m)(am) of the Wisconsin Statutes requires the Department to issue a
special bulletin notification to local law enforcement when a person who has been convicted of a sex
offense on two separate occasions is released into a community. You were convicted of sexual assault in
Fond du Lac County in April 1991, and then you were convicted of sexual assault in Grant County one
month later. The convictions arose from separate incidents. The fact that you were originally charged for
the Grant County assault in a Fond du Lac County court is irrelevant. You were convicted on two
separate occasions, each for a different action. Therefore, section 301.46(2m)(am) applies to you, and the
Department must issue the special bulletin notification.

You had indicated section 939.62 as grounds for your belief that you were not convicted on two separate
occasions. However, section 939.62 does not address special bulletin notifications, nor does it define
“separate” occasions. It applies only in cases where someone is to be tried as a repeat offender.

For these reasons, it appears that the Department’s determination in your case is correct and that it must
issue a special bulletin notification. As my office does not provide legal advice, you might want to get an

attorney of your own if you still believe that the Department is wrong and wish to pursue this matter
further.

Once again, thank your for contacting my office. I hope you will continue to contact my office about
issues that are important to you.

Sincerely,

S ~

John F. Townsend
Wisconsin State Assembly
52™ Assembly District

JFT:mdp
Capitol Office: Post Office Box 8953 ¢ Madison, Wisconsin 53708-8953

(608) 266-3156 * Toll-Free: (888) 529-0052 » Fax: (608) 282-3652 ¢ Rep.Townsend@legis.wi.gov
52nd Assembly District: 297 Roosevelt Street  Fond du Lac, Wisconsin 54935 e (920) 923-0935
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